* X %
* *
I x
CONSEIL % * COUNCIL
DE UEUROPE % 4 % OF EUROPE

COUR EUROPEENNE DES DROITS DE HOMME
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FOURTH SECTION
DECISION
AS TO THE ADMISSIBILITY OF

Application no. 46461/06
by borlakur Orn BERGSSON and Others
against Iceland

The European Court of Human Rights (Fourth Section), sitting on
23 September 2008 as a Chamber composed of:
Nicolas Bratza, President,
Lech Garlicki,
Ljiljana Mijovié,
David Thor Bjorgvinsson,
Jan Sikuta,
Pédivi Hirveld
Mihai Poalelungi, judges,
and Lawrence Early, Section Registrar,
Having regard to the above application lodged on 3 November 2006,
Having deliberated, decides as follows:

THE FACTS

The applicants are Mr Porlakur Orn Bergsson (born in 1952), Mr Gudjon
Bergsson (1939), Mrs Anna Sigridur Johannsdottir (1949) of Hverhamri, Mr
KnGtur Bruun (1935), Mrs Asdis Gunnarsdéttir (1944), Mr Sigurdur
Magntsson (1948), Mr Sigridur Stefansdottir (1916), Mr  Sigurjon
Gunnarsson (1943) and Mr Gunnar Sigurjénsson (1966). They are the
respective owners of estates described as Hof, Hof I and II and of Litla-Hof,
located in Oraefum, and of Hverhamri in Hveragerdi. They claim to be the
owners of an estate named Fjall, which is the subject of their application
under the Convention.
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A further applicant is Kvisker ehf. (Ltd.0, a private limited-liability
company, incorporated under the laws of Iceland, registered at Kvisker, in
Oraefum, and whose executive director is Mr Gisli Sigurjén Jonsson (1955),
Orefum. The applicant company's complaints under the Convention relate
to its claim to be the owner of % of an estate named Breidamork.

The applicants are represented by Mr Ragnar Adalsteinsson and Mr
Olafur Bjérnsson, who are both lawyers practising in Selfoss.

A. The circumstances of the case

The facts of the case, as submitted by the applicants, may be summarised
as follows.

On 1 July 1998 a new Act (no. 58/1998) on public lands and the
determination of the boundaries of private land, public land and upland
ranges (hereinafter referred to as the “1998 Act™), entered into force. Prior
to this all land that had not been subject to private ownership was regarded
as res nullius. The purpose of the 1998 Act was to change this. Thus, its
section 2 provided that the Icelandic State was the sole owner of any land
which was not the private property of any natural or legal person. Moreover,
a Wasteland Commission (Obyggdanefnd) was established (section 6),
vested with powers to determine the boundaries between land that was
regarded as the private property of a natural or legal person and land that
was not therefore in the property of the State. In the latter event the
Commission would also rule on whether a natural or legal person had any
rights of use in respect of the land in question.

On 13 July 2000 the Wasteland Commission announced its intention to
examine a certain area within the commune of Hornafjordur. Subsequently
the Minister of Finance published the claims of the Icelandic State to all
land that the Minister of Finance regarded as not being private property
owned by any natural or legal person.

In the proceedings before the Wasteland Commission, the applicants
claimed that they were the legal owners of the disputed land, arguing:

(i) that the disputed land was their property and was protected by
Article 72 of the Icelandic Constitution and Article 1 of Protocol No. 1 to
the Convention;

(i1) that the disputed land had been the private property of individuals
since the settlement of Iceland in the 9th and 10th centuries and therefore
the conditions of section 2 of the 1998 Act had not been fulfilled;

(ii1) that their ownership, or the ownership of former owners, had never
been challenged by the Icelandic State or others. On the contrary, before the
entry into force of the 1998 Act, the Icelandic State had on several
occasions treated the applicants and former owners of the disputed land as
being the private owners of the land in question; in particular they had paid



On 14 November 2003 the Wasteland Commission found in favour of the
applicants and held that the boundaries of public lands and private lands in
the region should follow the edge of the glacier Vatnajokull in its state on
the entry into force of the 1998 Act and that all land above this limit should
be considered as public land and all land below as private land.

Subsequently, the Icelandic State, appealed against the Wasteland
Commission's decision to the District Court of Austurland (Héradsdémur
Austurlands), claiming that the disputed land should be regarded as State
property in accordance with section 2 of the 1998 Act.

In a judgment of 26 July 2005, the District Court upheld the Wasteland
Commission's decision. Although it did not find it established that the
applicants held direct title to the land at issue, the District Court was
satisfied that they had fulfilled the conditions for adverse possession in
respect of the land (section 2 of the Act No. 46/1905 on Adverse
Possession).

The Icelandic State appealed against the District Court's judgment to the
Supreme Court, which by a judgment of 11 May 2006 overturned the
District Court's finding that the applicants had acquired ownership of the
land in question by way of adverse possession, but held that they possessed
the right to customary use of grazing land in the disputed areas (section 5 of
the 1998 Act).

In its examination of the case, the Supreme Court relied on its earlier
case-law expounded in a judgment of 21 October 2004 (case No. 48/2004).
According to that judgment, it was not in the power of land owners to use a
boundary deed to extend their land or other rights; a boundary deed was
therefore not in itself sufficient but had to be supported by other evidence in
order for ownership to be established.

Thus, in relation to one group of respondents before it (other than the
applicants), the Supreme Court found that their title to a specific area of
disputed land, in addition to being supported by a boundary deed from
1890, was corroborated by certain public acts. This included a deed of
conveyance, issued by owners to the Minister for Education in 1966 in
connection with the creation of a national park and the determination of
boundaries for division of land by an arbitration tribunal in 1969, according
to which a large part of the disputed land was allocated to the owners (and













































